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Re: Administrative Order on Consent 
Docket No. R8H-5-99-002 
Franklin Power Products, Inc./Amphenol 
Franklin, Indiana 
IND 044 587 848 

Dear Mr. Sickl es: 

r. ;s 3q 
Jo.l,,,,s or1 Co C(/1,1-

·REC E ~ \f E O 
DEC 1 ;1 1998 

DEPARTMENT Or 
ENVIRONMENTAL MANAGH.IENT 

SOLID HAZARDOUS WASTE MAIIAGEfW:r i 
·~o IHEAIIENTIONOF. ! 

DE- 9J 

Please find enclosed a copy of the fully executed Administrative 
Order on Consent. The Order imposes the selected remedy for the 
facility as specifie~ in the Interim Final Decision. 

If you have any questions, please call me at (312) 886-4568, or 
Paul Little, Chief, Michigan/Wisconsin Section at (312) 886-4460. 

Sincerely, 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

IN THE MATTER OF : 

FRANKLIN POWER PRODUCTS INC 

AND 

AMPHENOL =CORPORATION 
FRANKLIN, INDIANA 

U.S . EPA I.D.# IND 044 587 848 

) 

) 
) 
) 
) 

) 
) 

) 
) 
) 
) 

) 
) 
) 
) 

ADMINISTRATIVE ORDER 
ON CONSENT 

U.S. EPA DOCKET NO.: 
"1.III-S-'11- ()D~ 

Proceeding under Section 
3008(h) of the Resource 
Conservation Recovery 
Act, as amended, 
42 U.S.C. §6928(h). 

I. JURISDICT I ON 

This Administrative Order on Consent (Order) is issued pursuant 

to the authority vested in the Administrator of the United States 

Environmental Protection Agency (U.S. EPA) by Section 3008(h) of 

the Solid Waste Disposal Act, commonly referred to as the 

Resource Conservation and Recovery Act of 1976 (RCRA), as amended 

by the Hazardous and Solid Waste Amendments of 1984, 

42 U. S . C. §6928(h). The authority vested in the Adm~nistrator 

has been delegated to the Regional Admi nistrator in Region 5 and 

further delegated to the Chief of the Enforcement and Compliance 

Assurance Branch; Waste, Pesticides and Toxics Division, by 
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3 . Statement of Purpose. For purposes of this Order only, 
pursuant to this Order Additional Work may only be required 
to address releases at or from the Facility. 

4. Administrative Record shall mean the record compiled and 
maintained by U.S. EPA supporting this Order. 

5. Area of Concern shall mean any area of the Facility under 
the control or ownership of the Owner Respondent or operator 
where a release to the environment of hazardous waste($) or 
hazardous constituents has occurred, or is suspected to have 
occurred, or may occur, regardless of the frequency or 
duration of the release . 

6. CERCLA shall mean the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended, 42 
u.s.c. §§960.1., .e..t. .s..e..q. 

7. Comply or compliance may be used interchangeably and shal l 
mean implementation and completion of work required by this 
Order of a qual ity approvable by U.S. EPA and in the manner 
and time specified ~n this Order or any modification thereof 
which is made in accordance with the terms of this Order, 
its attachments or any modification thereof, or written U.S. 
EPA directives, except to the extent that U. S. EPA 
directives issued after the effective date of this Order 
modify the Scope of Work . Respondents must meet both the 
qua l ity and timel iness components of a particular 
requirement to be considered in compliance with the terms 
and conditions of this Order. 

8. Contractor shall include any subcontractor, consultant or 
laboratory retained to conduct or monitor any portion of the 
work performed pursuant to this Order. 

9. Corrective measures shall mean those measures . or actions 
necessary to control, prevent, or mitigate the release or 
potential release of hazardous waste or hazardous 
constituents into the environment . 

10. Corrective Measures Im~lementation or CMI shall mean those 
activities necessary to initiate, complete, monitor, and 
maintain the remedy U.S. EPA · has selected to protect human 
health and/or the environment from the release or po~ential 
release of hazardous wastes , or hazardous constituents, into 
the environment from the Facility." The CMI requirements are 
detailed in the CMI Scope of Work included as Attachment A. 
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19. a) Owner Respondents shall refer to Frankl in Power Products 
Inc. who is current owner and operator of the Facility 
and any successor or assign. 

b) Performing Respondent shal l refer to Amphenol 
Corporation, who by contractua l arrangement has assumed 
certai n responsibi lities for past pract i ces, and who with 
the cooperation of the Owner respondent, has assumed primary 
responsibi lity for performance of the SOW except for those 
tasks, such as institutional controls, restri~tions on rea l 
estate rights to the Facility, or access to the Facility 
which require the action or approval of the Owner 
Respondent . 

20. Rece~tors shal l mean those humans, animals, or plants and 
their habitats wh i ch are or may be affected by releases of 
hazardous waste or hazardous constituents from or at t he 
Faci lity . 

21. RCRA Facility Investigation or RFI sha l l mean the 
investigat i on and characterization of the source(s) of 
contaminat i on and the nature , extent , direction, rate, 
movement , and concentration of the source(s) of 
contamination and releases of hazardous waste, incl uding 
hazardous constituents, that have been or are likel y to be 
re l eased into the environment fr om the facility . 

22. Solid Waste Management Unit or SWMU shal l mean any 
discernible unit at which solid wastes have been p l aced at 
any time irrespective of whether the unit was intended for 
the management of solid or hazardous waste. Such units 
incl ude any area at the Facility where solid wastes have 
been routinely and systematically released. 

23 . Sco~e of Work or SOW shall mean the outline of work 
Respondents must use to develop al l workplans and reports 
required by this Order as set forth in this Order and its 
Attachments . Al l SOW Attachments and modifications or 
amendments thereto, are incorporated into this Order and are 
an enforceable part of this Order. 

24 . Stabilization shall mean control ling or abating immediate 
threats to human health and/or the environment from releases 
and/or preventing or minimizing the spread of contaminants 
while long-term corrective measures alternatives are being 
evaluated. 
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IV. PARTIES BOUND 

A. This Order shall appl y to and be binding upon U.S. EPA, each 

Re~pondent and their successors and assigns, and upon all 

persons, including but not l i mited to contractors and 

consultants , acting on beha l f of Respondents . 

B. No change in ownership or corporate or partnership status 

relating to the Facility will in any way alter Respondents' 

responsibility under thi s Order. Any conveyance of title, 

easement or ottier interest in the Facility, or a portion of the 

Facility, shal l not affect Respondents' obl igations under this 

Order . Respondents agree to be responsible for and liabl e for 

any failure to carry out all the activities requi red of 

Respondents by the terms and conditions of the Order, regardl ess 

of Respondents' use of employees, agents, contractors, or 

consul tants to perform any such tasks. 

C . Respondents shall provide a copy of thi s Order to all 

contractors , subcontractors, laboratories , and consultants 

retained to conduct or monitor any portion of the work performed 

pursuant to this Order within fourteen (14) days of the effective 

date of this Order or date of such retention, whichever occurs 

later , and shall condition all such contracts on compliance with 

the terms of this Order. 
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opin~on developed by the Contractor in the completion of the work 

under this Order nor a waiver of estoppel of any of Respondent ' s 

rights to challenge any aspect of th~ work performed, findings or 

other determinations made by U.S . EPA under this Order. 

V. FINDINGS OF FACT 

A. Respondent Amphenol Corporation is a company which began 

doing business in the State of Indiana on o r about December 19, 

1986 , and is a person as defined in Section 1004 (15) of RCRA, 

42 U.S . C. §6903(15) and 40 CFR 260 . 10 , and 329 Indiana 

Administrative Code (!AC). Respondent Franklin Power Products, 

Inc . is a company which began doing business in the State of 

Indiana on or about June 2, 1983 , and is a person as defined in 

Section lo'04 (15) of RCRA, 42 u. s.c . §6903(15) and 40 CFR 260 .10, 

and 329 Indiana Administrative Code (IAC). 

B. A previous owner of the Facility, Bendix Corporation, 

operated the Faci l ity as a hazardous waste management facility on 

and a f ter November 19, 1980 , the applicable date which renders 

the Facility subject to t he interim stat us requirements under 

Sections 3004 and 3005 of RCRA, 42 U.S . C. 6924 and 6925. 

C . Pursuant to Section 3010 of RCRA , 42 U.S.C . 6930 , Bendix 

corporation notified U.S . EPA of its hazardous waste activity . 

In its not i fication dated August 18 , 1980 , Bendix Corpora/. 

I 

~ 
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(4) a 1000-gallon, in- ground, concrete cyanide overflow vault. 

F. In 1986 , Respondent Amphenol acquired ownership of the 

Facility, and in 1989 the Facility was sold to Franklin Power 

Products , Inc. Franklin Power Products , Inc. is the current 

owner and operator of the Facility. 

G. On November 27 , 1 990 , U.S. EPA issued an Administrative Order 

by Consent, pursuant to Section 3008(h) of RCRA. Neither of the 

Respondent was a generator of hazardous waste at the Facility at 

any time relevant to the Consent Ord~r. The Order required 

Respondents to : impl ement selected interim measures; complete a 

RCRA Faci l ity Investigation (RFI); and perform a Corrective 

Measures Study (CMS). 

H. In April 1997, U.S. EPA issued a Statement of Basis which was 

made available to the public for a forty-five (45) day comment 

period from April 15, 1997, to May 30 , 1997. 

I. On August 19, 1997 , the Regional Administrator signed a RCRA 

Interim Final Decision for the Facility . The Interim Final 

Decision prescribes the following corrective measures : 

(1) implementation of institutional controls consisting of 
a facility deed restriction , restriction of water well 
dril l ing permits , and advisory of confined space entry to 
sewer manholes to prevent contact with contaminants 
(2) operation of an existing on-site groundwat er recovery 
system that is to be upgraded ; 
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wastes or hazardous constituents within the meaning of Section 

3001 of RCRA, 42 U. S.C. §6921, and 40 CFR Part 261. 

D. There has been a release of hazardous wastes or hazardous 

constituents into the environment at and from Respondents' 

Facility. 

E. The actions required by this Order are necessary to protect 

human health and the environment. 

VII. PROJECT COORDINATOR 

A. Within ten (10) days of the effective date of this Order, 

U.S . EPA and Respondents shall each designate a Project 

Coordinator and shall notify each other in writing of the Project 

Coordinator it has selected. Each Project Coordinator shall be 

responsible for overseeing the implementation of this Order and 

for designating a person to act i n his/her absence. The U. S. EPA 

Project Coordinator-will be U. S . EPA ' s designated representative 

for the Facility . To the maximum extent practicable, all 

communications between Respondents and U.S. EPA, and all 

documents, reports, approvals, and other correspondence 

concerning the activities performed pursuant to this Order shall 

be directed through the Project Coordinators. 
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C. Al l work undertaken pursuant to this Order shall include and 

be performed in a manner consistent with : the Scope of Work for 

the Corrective Measures Implementation (CMI) Program set forth in 

the Attachment A; the RCRA Interim Final Decision for the 

Facility set forth in Attachment B; all approved workpl ans and 

other submittals incl uding plans and schedules for Additional 

Work required pursuant to paragraph N below; the Quality 

Assurance Project Plan; the Health and Safety Pl an; and 

appl icable U.S. EPA guidance documents. 

D. Within thirty (30) days of the effective date of this Order 

Owner Respondent shall submit to U.S. EPA a copy of a filed and 

recorded deed restriction in accordance with TASK I of Attachment 

A, and verification that the confined space entry restrictions 

have been i.mplemented in accordance with TASK I of Attachment A. 

E. Respondents shall upgrade the On-site Groundwater Recovery 

~ystem by installing electric pumps in the existing recovery 

wells, and installing an ~dditional recovery well. The upgraded 

system shall be i n full compliance with the City of Franklin and 

State requirements for discharge of constituents to the 

atmosphere and discharge of the treated water. The upgraded 

system shal l be fully operational within six ty (60) days of the 

effective date of this Order, and remain operational until the 

performance standards are achieved. U~on completing the upgrade, 
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H. Within one hundred (120) days of approval of the Final Design 

by U.S. EPA, the Final Design shall be fully operational and 

continue to remain operational until the performance standards 

are obtained. 

I . Pursuant to TASK IV of Attachment A, Respondents shall · 

perform an investigation to determine if contaminants at the 

Facility have migrated to the Indiana-American Webb Well Field. 

Within ninety (90) days of the effective date of this Order, 

Respondents shall submit a report to U. S. EPA which presents t he 

results of t he investigat ion. The report shall include: 

sufficient groundwater analytical data (with installatio~ and 

sampling of additional monitoring wells as needed), and 

groundwater modeling as appropriate, to provide a projection of 

contaminant migration from the Facility to the Webb Well Field; 

all information obtainable from the Indiana-America Water Company 

regarding pump/aquifer test data for the Webb Field wells; and a 

rigorous d\scussion of t he geochemistry of the contaminant 

constituents found at the Facility and the Webb Well field. 

Should the results of the investigation , or additional data 

developed by U.S. EPA, provide sufficient evidence that 

contamination from the Facility is impacting the Webb Well Field, 

Respondents shall submit a plan , including a schedule, to address 

the matter within forty five (45) days of notification in writing 

by U.S. EPA that such determination has been made. Upon U.S. 
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L. If Respondents conclude that the performance standards 

specified in the approved Final Design have been attained to a 

degree such that the operation of the Air Sparge/Soil Vapor 

Extraction System and/or the Groundwater Recovery system may be 

modified as prescribed in the Final Design, prior to instituting 

any operational modification(s), Respondents shall provide forty­

five (45) days advance notice of such modification in writing to 

U.S. EPA. Sufficient data to support the operational 

modification shall be provided with the notification. 

M. Interim Measures 

1. In the event Respondents identify an immediate or potential 

threat to human health and/or the environment, discover new 

releases or potential releases of hazardous waste or hazardous 

constituents, or discover new solid waste management units not 

previously identified, at or from the Facility, Respondents shall 

notify the U.S . EPA Project Coordinator, orally within forty­

eight (48) hours of discovery and notify U.S . EPA in writing 

within seven (7) days of such discovery summarizing the immediacy 

and magnitude of the potential actual threat(s) to human health 

or the environment . Upon written request of U.S . EPA, 

Respondents shall submit to U.S. EPA an · Interim Measures (IM) 

Workplan, and implementation schedule. I f U.S. EPA determines 

that immediate action is required, the U.S . EPA Project 

Coordinator may orally authorize Respondents to act prior to U.S . 
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1. U.S. EPA may determine or Respondents may propose that 

certain tasks, including but not limited to investigatory work, 

eng~neering evaluation, design/construction, or 

procedure/methodology modifications, are necessary in addition to 

or in lieu of the tasks included in any U.S. EPA-approved 

workplan, when such additional work is necessary to meet the 

purposes set forth in Section III. Statement of Purpose. If u.s. 

EPA determines that Respondents should perform Additional Work, 

U. S . EPA will notify Respondents in writing and specify the basis 

for its determination that the Additional Work is necessary. 

2. Within twenty (20) days after the receipt of such 

determination, Respondents shall have the opportunity to meet or 

confer with U.S. EPA to discuss the Additional Work. 

3: If requirep by U.S. EPA, Respondents shall submit for U.S. 

EPA approval a workplan for the Additional Work, or a Design for 

additional construction/installation. U. S . EPA will specify the 

conditions that such ·workplan 9r Design is to address. Such 

workplan shall be submitted by Respondents within forty five (45) 

days of receipt of U.S. EPA ' s determination that additional work 

is necessary and upon receipt of U.S . EPA's specifications for 

such w?rk, or according to an alternative written schedule 

established by u~s . EPA . 
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in accordance with the schedule and provisions contained therein. 

If the Second Revised Submittal is disapproved by U.S. EPA, U.S. 

EPA may deem Respondents to be in violation of this Order 

pursuant to Section XV(B), unless Respondents invoke dispute 

resolution procedures. 

D. Any U.S. EPA approved report, workplan~ design, 

specification, or schedule shall be deemed incorporated into this 

Order upon its written approval by U.S. EPA. Prior to this 

written approval, no workplan, Design, report, specification, or 

schedule shall be construed as approved and final. Oral advice, 

suggestions, or comments given by U.S. EPA representatives will 

not constitute an official approval, nor shall any oral approval 

or oral assurance of approval be considered binding unless 

confirmed in writing by the parties. 

E. All work performed pursuant to this Order -shall be under the 

direction and supervision of a professional engineer, 

hydrologist, geologist, or environmental scientist, with 

expertise in hazardous waste cleanup. Respondents' contractor or 

consultant shall have t~e technical expertise sufficient to 

adequately perform all aspects of the work for which it is 

responsible. Within fourteen (14) days of the effective date of 

t his Order, Respondents shall notify the U.S. EPA Project 

Coordinator in .writing of the name, title, and qualifications of 
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B. The laboratory to be used for analysi s of chemical parameters 

shal l either be the l aboratory that was used in performing the 

RCRA Faci l ity Investigation, or a laboratory which has been 

audi ted and approved by U.S. EPA in the l ast two (2)years. The 

laboratories used for all other testing and analysis shal l have 

proper certification. 

C. As appropriate, analyses shal l be performed according to 

U.S. EPA methods included in "Test Methods for Evaluating Sol id 

Waste" (SW-846, Third Edition,· 1997, Upda t e III) or other methods 

deemed satisfactory to U.S. EPA . Laboratories used by 

Respondents for analyses and testing shal l participate in a 

quality assurance/qual i t y control program equiva~ent to that 

which i s followed by U. S. EPA . As part of such a program, and 

upon request by U. S. EPA, Respondents shall assure such 

laboratories perform analyses of samples provided by U.S . EPA to 

demonstrate the quality of the analytical data . 

D. The names, addresses and telephone nµmbers of the 

laboratories Respondents propose to use, shall be provided to 

U.S. EPA within thirty (30) days of the effective date of this 

Order. 

XI. SAMPLING AND DATA/DOCUMENT AVAILABILITY 

A. Respondents shall submit to U.S . EPA upon request the resul ts 

of a l l sampling and/or tests or other data generated by 
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such confidentia l ity c l aim accompanies the information when it is 
• 

submitted to U.S. EPA, the information may be made avai l abl e to 

the public by U.S . EPA without further notice to Respondents. 

Respondents agree not to assert any confidentiality cla i m with 

regard to any information regarding release or potential release 

of hazardous waste or hazardous waste constituents, the extent of 

migration or concentration of any hazardous waste or hazardous 

waste const i tuents, and any physical or ana l ytical data. · 

XII. ACCESS 

A. U.S. EPA, it s contractors, emp l oyees, and/or any dul y 

designated U. S. EPA representatives are authorized to enter and 

freel y move about the Facility pursuant to this Order for the 

purposes of, inter .all.a: interviewing Faci l ity personnel and 

contractors; inspecting records, operating logs, and contracts 

rel ated to the Facility; reviewing the progress of Respondents in 

carrying out the terms of this Order; conducting such tests, 

sampl ing, or monitoring as U.S. EPA deems necessary; using a 

camera, sound recording, or other documentary type equipment; and 

verifying the reports and data submitted to U.S. EPA by 

Respondents, a ll as necessary for the purpose of overseeing 

Respondent's Compliance with this Order. Respondents agree to 

provide U.S. EPA and its representatives access at all reasonabl e 

times to the Facil ity and subject to paragraph 2 below, to any 

other property under control of Respondents to which access i s 
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U.S. EPA ' s Project Coordinator has a copy of any access 

agreement(s). In the event that agreements for access are not 

obtained within thirty (30) days of approval of any workplan for 

which access is required, or of the date that the need for access 

became known to Respondents, Respondents shall notify U.S. EPA in 

writing within fourteen (14) days thereafter of both the efforts 

undertaken to obtain access and the failure to obtain access 

agreements. U.S. EPA may, at its discretion, assist Respondents 

in obtaining access. In the event U.S. EPA obtains access, 

Respondents shall undertake U.S. EPA-approved work on such 

property. 

C. The Respondents agree to indemnify the United States as 

provided in Section XXI. Indemnification of the United States 

Government, for any and all claims arising from activities on 

such property. 

D. Nothing in this section limits or otherwise affects 

U.S. EPA ' s right of access and entry pur~~ant to applicable law, 

including RCRA and CERCLA. 

E. Nothing in this section shall be construed to limit or 

otherwise affect Respondents' liability and obligation to perform 

corrective action including corrective action beyond t he Facility 

boundary, notwithstanding the lack of access subject to section 

XII. 
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C. All documents pertai ning to this Order shal l be stored by the 

Respondents in a centralized l ocation to afford ease of access by 

U. S. EPA or its representatives. 

XIV. REPORTING AND DOCUMENT CERTIFICATION 

A. Beginning with the first full month following ~he effective 

date of this Order, Respondents shall provide U. S. EPA with 

progress reports. Progress reports shall be submitted monthl y 

and are to be postmarked by the tenth (10th) day ·of every month. 

The progress reports shall conform to requirements in the 

relevant Scope of Work contained in Attachment A and at a 

minimum: (1) describe the activities completed during the past 

month a nd the activities scheduled for the next month, (2) note 

any down time incurred by the Groundwa t er Recovery System and/or 

the AS/SVE System which exceeded twenty four (24) hours in 

duration, including a description of the problem and the 

maintenance performed; and (3) identify any requirements under 

this Order that were not completed as provided and any problems 

or anticipated problems in complying with this Order . U.S. EPA 

may adjust the f requency of progress reports to be consistent 

with site-specific activities. 

B. Documents submitted pursuant to this Order shall be in 

writing and shall be either hand delivered, sent by certified 
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D. Any report or other document submitted by Respondents 

pursuant to this Order which makes any representation concerning 

Respondents' compliance or noncompliance with any requirement of 

this Order shall be certified by a responsible corporate officer 

of Respondent making such representation or a duly authorized 

representative. A responsible corporate officer means: ( 1) a 

president, secretary, .treasurer, or vice-president of the 

corporation in charge of a principal business function, or any 

other person who performs similar policy or decision- making 

functions for the corporation; or (2) the project coordinator for 

the Faci l ity, if delegated the authority from a !esponsible 

corporate officer. 

E. The certification required by paragraph four {D) above, shall 

be in the fol l owing form: 

"I certify that this document and all attachments were 

prepared under my direction or supervision in accordance 

with a syst~m designed to evaluate the infoimation 

submitted . I certify that the information contained in or 

accompanying this submittal is true, accurate, and 

complete. As to those identified portion(s) of this 

submittal for which I cannot personally verify the 

accuracy , I certify that this submittal and all attachments 

were prepared in accordance with procedures designed to 
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stipulated penalties as set forth below up~n written demand from 

U.S. EPA work. 

(1) For failure to commence, perform, or complete any, in a 

manner acceptable to U.S. EPA or at the time required pursuant to 

this Order: $1000 per day for the first seven days of such 

violation, $2000 per day for the eighth through twenty one days 

of such violation, and $4000 per day for each day of such 

violation thereafter; 

(2) For failure to complete and submit any workplans or 

reports (other than progress reports) as required pursuant to 

this Order, or for failure to notify U.S. EPA of immediate or 

potential threats to human health and/or the environment, new 

releases of hazardous waste and/or hazardous constituents and/or 

new solid waste management units not previously identified , at or 

from the Faci lity, as required by this Order: $1000 per day for 

the first seven days of such violation , $2000 per day for the 

eighth through twenty one · days of such violation, and $4000 per 

day for each day of such violation thereafter; 

(3) For failure to complete and submit other written 

submittals not included in paragraph l(b) of this section in a 

manner acceptable to U.S. EPA or at the time required pursuant to 

this Order: $750 per day for the first seven days of such 

violation, $1750 per day for the eighth through twenty one days 
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C. All penalties owed to the United States under this section 

shall be due and payable within thirty (30) days of the 

Respondents' receipt from U.S. EPA of a written demand for 

payment of the penalties, unless Respondents invoke the dispute 

resol ution procedures under Section XVI. Disoute Resolution .. 

Such a written demand wi l l describe the violation in reasonable 

detail, wi ll indicate the amount of penal ties due, and show how 

the penalti es are calculated. 

D. I nterest shall begin to accrue on any unpaid stipulated 

penalty balance beginning on the thirty-first day after 

Respondents' . receipt of U.S. EPA's demand letter. Interest shall 

accrue at the Current Value of Funds Rate established by the 

Secretary of the Treasury. Pursuant to 31 U.S.C . §3717, an 

additional penalty of 6% per annum on any unpaid principal shall 

be assessed for any stipulated penalty payment which is overdue 

for 90 or more days. 

E. All penalties shall be made payable by certified or cashier's 

check to the United States of America and shall be remitted to: 

United States Environmental Protection Agency 
Region 5 
Office of the Comptroller 
P.O. Box 60673 
Chicago, Illinois 60604 

All such checks shall reference the name of the Facility, the 

Respondents' names and addresses, and the U.S. EPA docket number 
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I. No payments under this section shall be tax deductible for 

federal tax purposes. 

XVI. DISPUTE RESOLUTION 

A. The parties shall use their best efforts to informally and in 

good faith resolve all disputes or differences of opinion. The 

parties agree that the procedures contained in this section are 

the sole procedures for resolving disputes arising under this 

Order . If Respondents fail to follow the requirements contained 

in this section then they shall have waived their right to 

further consideration of the disputed issue. 

B. If Respondents disagree, in whole or in part, with any 

written decision ("Initial Written Decision") by U.S. EPA 

pursuant to this Order, Respondents' Project Coordinator shall 

notify the U. S. EPA Project Coordinator of the dispute. The 

Project Coordinators shall attempt to resolve the dispute 

informally. 

C. If the Project Coordinators cannot resolve the dispute 

informally, Respondents may pursue the matter formally by placing 

its objections in writing. Respondents' written objections must 

be directed to the U.S. EPA Project Coordinator . This written 

notice must be mailed within twenty (20) ·days of Respondents' 

receipt of the Initial Written Decision. Respondents' written 

objection must set forth · the specific points of the dispute, the 



41 

authority to make final decisions on Orders). Based on the 

administrative record, t~e U.S. EPA Director which conducted the 

conference shall provide to Respondents its written decision on 

the dispute (U.S. EPA Dispute Decision") which shall include a 

response to Respondents' arguments and evidence. Such decision 

shall be incorporated into and become an enforceable element of 

this Order, but will not be considered final Agency action for 

purposes of judicial review. 

F. Except as provided in Section XV. Delay in 

Perforrnance/Stioulated Penalties, the existence of a dispute as 

defined in this section and U.S. EPA's consideration of matters 

placed into dispute shall not excuse, toll , or suspend any 

compliance obligation or deadline required pursuant to this Order 

during the pendency of the dispute resolution process. 

XVII. FORCE MAJEURE AND EXCUSABLE DELAY 

A. Force ma}eure, for purposes of this Order, is defined as any 

event arising from causes not foreseen and beyond the co~trol of 

Respondents or any person or entity controlled by Respondents, 

including but not limited to Respondents' contractors, that 

delays or prevents the timely performance of any obligation under 

this Order despite Respondents' best efforts to fulfill such 

obligation. The requirement that Respondents exercise "best 

efforts to fulfil l such obligation shall include, but not be 
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opinion of Respondents, such event may cause or contribute to an 

endangerment to public health or the environment. Respondents 

shall incl ude with any notice all availabl e documentation 

supporting its claim, if any , that the delay was attributable to 

a force majeure. Failure to compl y with the above requirements 

shall preclude Respondents from asserting any claim of force 

majeure for that event. Respondents shall be deemed to have 

notice of any circumstances of which their contractors had or 

should have had notice. 

C. If U.S. EPA determines that the delay or anticipated delay is 

attributable to a force majeure event, the time for performance 

of such obligation under this Order that is affected by the force 

majeure event wi l l be extended by U.S. EPA for such time as 

is necessary to complete such obligation . ·An extension of the 

time for performance of such obligation affected by the force 

majeure event shall not , of itself, extend the time for 

_. performance of any other obligation, unl ess Respondents can 

demonstrate that more than one obligation was affected by the 

force majeure event. If U.S. EPA determines that the delay or 

anticipated delay has been or will be caused by a force majeure 

event, U.S. EPA will notify Respondents in writing of the length 

of the extension, if any , for performance of such obligations 

affected by the force majeure event. 
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the requirements of this Order, including without limitation the 

?Ssessment of penalties under §3008(h) (2) of RCRA, 42 U.S.C. 

§692B(h) (2). This Order sha l l not be construed as a covenant not 

to sue, release, waiver, or limitation of any r i ghts, remedies, 

powers, and/or authorities, civil or criminal, which U.S. EPA has 

under RCRA, CERCLA, or any other statutory, regulatory, or common 

law authority of the United States. 

C. U.S. EPA reserves the right to disapprove of work performed 

by Respondents pursuant to this Order and to order that 

Resporidents perform additional tasks as set forth in this Order. 

D. U.S. EPA reserves the right to perform any portion of the 

work consented to herein or any additional site characterization, 

feasibility study, and remedial work as it deems necessary to 

protect human health or the environment after providing 

Respondents with notice. The accrual of stipulated penalties 

under this Consent Order shall terminate as of the date U.S. EPA 

gives notice that it is assuming performance of all or portions· 

of the work as to such portions of the work being assumed. 

U.S. EPA may exercis~ its authority under CERCLA to undertake 

response actions at any time. In any event, U.S. EPA reserves 

its right to seek reimbursement from Respondents- for costs 

incur~ed by the United States. Notwithstanding compliance with 

the terms of this Order, Respondents are not released from 
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conditions at the Facility, with the exception of their right to 

contest U.S. EPA ' s jurisdiction to issue or enforce this Order 

and its right to c9ntest the terms of this Order. Respondents 

have entered into this Order in good faith without trial or 

adjudication of any issue of fact or law. 

G. Notwithstanding any other provision of this Order, no action 

or decision by U.S. EPA pursuant to this Order, including.without 

limitation, decisions of the Regional Administrator , the Director 

of the Waste Pesticides and Toxics Division, or any authorized 

representative of U.S. EPA , shall constitute final agency action 

giving rise to any right of judicial review prior to U.S. EPA's 

init iat ion of a judicial action to enforce this Order, including 

an action for penalties or an action to compel Respondents ' 

compliance with the terms and conditions of this Order. 

H. I n any action brought by U.S. EPA for a violation of this 

Order, Respondents shall bear the burden of proving that 

U. S . EPA's actions were arbitrary and capricious and not in 

accordance with law . 

I. In any subsequent administrative or judicial proceeding 

initiated by the United States for 'injunctive or other 

appropriate relief relating to the facility , Respondents shall 

not assert, and may not maintain, any defense or claim based upon 

the principles of waiver, res judicata, collateral estoppel , 
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local, State, and Federal laws and regulations. Respondents 

shall obta i n or cause its representative·s to obtain all permits 

and approvals necessary under such laws and regulations. 

XXI. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT 

Respondents agree to indemni fy and save and hold harmless the 

Uni ted States Government, its agencies, departments, agents, and 

empl oyees , from any and all claims or causes of action arising 

from or on account the negl i gence of Respondents or their 

offi cers, emp l oyees, agents, i ndependent contractors, receivers , 

trustees, and assigns in carrying out activities required by thi s 

Order. This indemnification shall not be construed in any way as 

affecti ng or l i miting the r i ghts or obligations of Respondents or 

the Un i ted States under their various contracts. Respondents 

shall not be responsibl e for indemnifying the U.S . EPA for c l aims 

or causes of action solely from or on account of acts or 

omissions of U.S. EPA. 

XXII. FINANCIAL ASSURANCE 

A. Respondents shall purchase or secure and maintain in force 

for the duration of the remedial action work, comprehensive 

genera l liability insurance with limits of 10 million dollars, 

combined single limit, naming as additional insured the United 

States. In addition, for the duration of this Order, Respondents 

shal l satisfy, or shal l ensure that their contractors or 
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XXIII . MODI FICATION 

A. This Order may be modified by mutual agreement of U. S . EPA 

and Respondents . Any agreed modifications shall be in writing, 

be signed by all parties , shall have as their effective date the 

date on which they are signed by·u.s. EPA, and shall be 

incorporated into this Order. 

B. Any requests for a compliance date modification or revision 

of an approved workplan requirement must be made in writing. 

Such requests must be timely and provide justification for any 

proposed compliance date modification or workplan revision. 

U.S. EPA has no obligation to approve such requests , but if it 

does so , such approval must be in writing. Any U.S. EPA-approved 

compliance date or workplan modification shall be incorporated by 

reference into the Order upon its approva l by U.S. EPA. 

C. This section shall not apply to any U.S. EPA dispute 

decision, U.S. EPA approved report, workpl an, specification and 

schedule which are deemed to be incorporated into this Order. 

XXIV. SEVERABILITY 

If any provision or authority of this Order or the application of 

this Order to any party or circumstances is held by any judicial 

or administrative authority of competent jurisdiction to be 

invalid , the appl icat i on of such provis i ons to other parties or 
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have been achieved, Respondents may remove or withdraw the deed 

restriction required pursuant to Section VII(D). 

B. The previous RCRA 3008(h) RFI/CMS Consent Order, dated 

November 27, 1990, will be terminated when this Order becomes 

effective. 

XXVI. SURVIVABILITY/PERMIT INTEGRATION 

Except as otherwise expressly provided in this section, this 

Order shall survive the issuance or denial of a RCRA permit for 

the Facility, and this Order shall continue in full force and 

effect after either the issuance or denial of such permit. 

Accordingly, Respondents shall continue to be liable for the 

performance of obligations under this Order notwithstanding the 

issuance or denial of such permit. If the Respondents are issued 

a RCRA permit and that permit expressly incorporates all or a 

part of the requirements of this Order, or expressly states that 

its requirements are intended to replace some or all of the 

requirements of this Order, Respondents may request a 

modification of this Order and shall, wit~ U.S . EPA approval, be 

relieved of liability under this Order for those specific 

obligations . 
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Pursuant to Section VIII of the Consent Order, Respondents shall 
initiate institutional controls which include the following 
actions: 

A. A deed restriction shall be filed and recorded for the 15 
acre property owned by Franklin Power Products, Inc . located 
at t he intersection of Hurricane Road and Hamilton Avenue. 
The deed shall restrict future land use of this property to 
industrial/commercial use only, and restrict installation of 
Drinking water wells at t he property. 

B. Standard confined space entry procedures shall be implemented 
for all sewer manholes on facility property, for storm sewer 
manholes at all off-site locations , and for all sanitary 
sewer manholes at Forsythe Street. 

TASK II Upgrade of the Groundwater Recovery System. 
Pursuant to Section VIII.E of the Consent Order, the Groundwater 
Recovery System shall be upgraded , reevaluated, and the results 
of the evaluation reported to U.S. EPA. Electric pumps shall be 
installed in the existing recovery wells, and an additional 
recovery wel l located west of MW-28 near the facility property 
boundary shall be installed . Upon completion of the upgrade, 
Respondents shall perform an evaluation of the system by 
measuring water levels at adjacent wel l s and piezometers, 
collecting other data as appropriate , and submit a report to 
U.S. EPA which presents the results of such evaluation and an as­
built well design for the new recovery well. 

TASK III Corrective Measure Final Design 
Respondents shall collect pre-design data as needed , and perform 
a pilot study and other preliminary teiting as needed to support 
a Final Design for the air sparge/soil vapor extraction (AS/SVE) 
system. Draft and Final Designs shall be submitted in accordance 
with Section VIII of the Consent Order, and at a minimum, include 
the following: 

A. Results of all testing and analysis of the pre-design 
investigations 

1. tables , laboratory reports, illustrations 
and discussion .of results 

B. AS/SVE design 
1. location and design features 

- sparge wells 

. . 



prescribed methods for any testing/analysis not included in the 
QAPP. 

HEALTH AND SAFETY PLAN 
All work performed under this Order shall be in accordance with 
the Health and Safety Plan dated October, 1988, supplemented as 
needed . 
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Hurricane Creek. The highe_r pump rates and the additional 
recovery wel l of the upgraded system will draw in a greater 
expanse and vol ume of groundwater and create more effecti ve 
capture o~ contaminated groundwater. Upon completion of the 
recovery system upgrade, the system wi ll be reeval uated. 

In i ts comment concerning the Statement of Basis, the Facility 
stated that the east-west a ligned sparge/SVE system near the 
southern facility boundary (included in U.S . EPA's proposed 
remedy) may not provide significant additional remediation t o 
that of the focused (north-south a l igned) sparge/SVE system 
addressing the highly contaminated area near the sanitary sewer. 
The comment a lso suggested that upgrades to the on-site recovery 
system should a lso be considered . 

U.S. EPA evaluated the Facility's comment and concluded that the 
addi tional recovery well located to the west of the existing 
recovery wells can provi de equivalent, if not better, control of 
off- site groundwater contaminant migration than a line of 
sparge/SVE wells. A recovery well i nstal l ation will also require 
less development work and have fewer maintenance complications 
than a sparge/SVE system. Further, a sparge/SVE system achieves 
the .most effect i ve remediat ion when directed at the focal point 
of-contamination. 

Therefore, the remedy selected by U.S. EPA does no t include an 
east-west aligned sparge/SVE system; i nstead it i ncorporates a 
sparge/SVE system that focuses on the highly contaminated area at 
the sanitary sewer line. Addi tionally, this sparge/SVE system is 
extended to address the area where concentrations of vo l atil e 
organic compounds generally exceed 10,000 micrograms per kilogram 
i n soils and _5000 micrograms per liter in groundwater (see figure 
4-1) . 

Indiana-American's comment stated that they had reason to believe 
that contamination at the facility is impacting their we ll f i eld 
that provi des water to the citizens of Frankl in, and that they 
would submit their findings on this matter in the near· future. 
U.S. EPA has -received thei r hydrological report on this matter 
and finds that the report presents a reasonabl e possibili ty of 
such impact. Therefore, the remedy includes the requirement that 
possibl e contaminate migration from the facility to the well 
field be i nvestigated further. If such investi gation presents 
significant evidence that the facili~y is impacting the well 
field, appropriate corrective action will be required. 

· The remedy selected by U.S. EPA has several advantages. The 
remedy can be readily implemented thereby expedit ing the 
remedi~tion of the site. The sparge/SVE system which addresses 
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Response - The various aspects of the remedy and also the RCRA 
corrective action process were d iscussed wi th the reporter. The 
RCRA corrective action process involves extensi ve overs ite by 
U.S. EPA to assure that the work is completed to the satisfaction 
of the. public as well as U.S. EPA and the Respondents. Workplans 
and reports are revi ewed by U.S. EPA and revised as needed. As 
is often the case i n environmental investigations, data 
development revea ls unexpected conditions. In the case of the 
subject facili ty, the storm sewer and sanitary sewer at the site 
acted as contaminant transpc:t me~hanisms which resulted in a 
complex contaminant distribution. 

Comment - Citizen noted that The FPP/A faci li ty is located wi thi n 
0.6 of mi l e from a wel l f i e l d that is used to provide water to 
the City of Frankl i n. The chemical, cis-1,2-dichloroethylene, 
has been i dentified in the well nearest the facility. Comment 
a lso stated .that this well fie l d is not yet moni tored in the 
Indiana Wellhead Protect ion Program and requested that movement 
of the groundwater contaminant p l ume to the well fie l d be 
monitored. 

Response - Public water supply systems are regu l ated by the State 
under the authority of the Safe Drinking Water Act and water 
provi ded to citizens must meet drinking water standards. Under 
Indiana's We llhead Protection Rul e which became effective on 
March 28, 1997, public water supply systems are requ i red t o 
complete the elements of a Wel l P.~ad Protection Program t hat is 
approved by the State. A Well Head Pr otection Program for the 
Franklin water supplier {Indiana-American Water Company, Inc.) is 
under development. Indiana-American has sampled and analyzed the 
w~lls f or critical constituents on a quarterl y basis since 1988 . 
The data shows that concentrations of cis 1,2-dichloroethyl ene in 
the well o: concern have been as high as 109 micrograms per liter 
{State drinking water standard is 70 micrograms per li ter). It 
is U.S. EPA's understanding that, prior to delivery t o the 
consumer , the water is blended to reduce the contaminant 
concentrations to levels below drinking water limits. The matter 
of monitoring contaminant movement from the facility to the well 
field is discussed in the comment/response below. 

Comment - Indiana- American Water Company stated that they provi de 
drinking water service to nearly 45,000 people in Johnson County, 
Indiana. The comment also noted that they have reason to bel ieve 
that contamination at the FPP/A faci li ty may be impacting their 
operations and that they expect to present their findings in the 
near future. 

Response to Comment - In accordance with Agency policy, U.S. EPA, 
fo llows up on all information of this nature. If such 

j 
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the June 1997 report, were taken into consideration by U.S. EPA 
and are reflected in the selected remedy previously described. 

FUTURE CORRECTIVE ACTION ACTIVITIES 

Pursuant to the Administrative Order on Consent under which the 
corrective action activities were performed, a new Administrative 
Order on Consent is to be developed upon selection of the final 
remedy. Under the new Order, corrective measure design details, 
specifics vf the i11stitui:..~onal controls, monitoring program 
specifics, and cleanup standards will be established. To 
determine whether specific community concerns arise duri ng the 
corrective measures implementation process, i nformation wi ll be 
provided to the public through press releases or other 
appropriate means. The June 1997 on-site recovery system 
evaluation ~eport, and Indiana-American's hydrol ogical report, 
have been added to fac il ity repository at the Johnson County 
I,ibrary. Critical documents as devel oped wi l l also be added to 
the repository in the future. 

DECLARATIONS 

Based on the administrative record compiled for this corrective 
action, I have determined that the selected r~medy to be ordered 
at this site is appropriate and will be protective of human 
health and the environment. 

Acting Regional Administrator 
U.S. EPA, Region 5 

Date 
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